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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENERAL

Bon. W. J. McConnell, President
Forth Texas State Teachers College
Denton, Texas

Dear Sirs Opinion No, 0-693%2

Re: Whether the City o
must furnish vater freé—s
coat for use by the North
Texas State T

h for the use of said school an
¥y of pure artesian water free of
coast to the State for all purposes of saiad
achiool?

"2. May North Texas State Teachers
College legsally compensate the City of Denton
for water used by the institution?

“3, May North Texas State Teachers

College legally compensate the City of Denton
for water supplied to an extra-mural or suxiliary
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entergrise, such as & self-supporting dommi-
tory?

The Act of the lLegislature suthoriging the establish-
of North Texas 3tate Normal College is found in General
of Texas, Acts 26th Legislature, Regular Sesaion, 1899,
7%, and reads in part as follows:

“An Act to provide for the establishment,
maintenance and government of a State Nomsal
School to be located at Denton, Texas, and be
known as tho Rorth Texas State Norma) College.

"Section 1. 'Be it enacted by the Legis-
lature of the State of Texas: That there shall
be established at the college hearetofore known
as the North Texas State Normal College at
Denton, in the County of Denton, Texss, a normal
achool to be known as the North Texas Btate
Hormal College; provided, that the citizens and
municipal authorities of saild city of Denton
shall, vithin sixty days after this act takes
effect, convey or ceuse to be conveyad to the
State of Texas, by a good and perfect title, the
buildings, grounds and other property belonging to
or used by the said North Texas Normsl College,
and bind the c¢ity of Denton to furnish for the use
of said school an abundant supply of pure artesian
vater free of coat to the State, for all the pur-
poass of sald school, wvhich said conveyance and
obligation shell be approved by the Governor
and Attorney (eneral; provided, that said college
building, vhen tendered and accepted, shall be
sufficient to acoommodate at least four hundred
pupils; and provided further, that if the donation
and proposition mentioned herein is not fully
complied with by the city of Denton to the satis-
faction of the CGovernor, Comptroller and Super-
intendent of Public Instruction, them the location
of such normal college shall be open to such other
place as the Governor, Comptroller and Superin-
tendent of Public Instruction may deem most satis-
factory and advantageous to the Btate,

"Approved March 31, 1899 - Takes effect 90 days
after adjournment,”
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After the above Act was gassed by the Legislature,
the City of Denton on October 10, 1899, by proper action of
its governing body, passed & resolution reading in part as
follows:

“WHEREAS, by virtue of an Act of the 26th
Legislature, being Chapter 53, Laws 1899, the
State of Texas proposes to establish at the
College heretofore knowvn as the North Texas
State Normal College, at Denton, in the County
of Denton, Texas, a normal school to be known as
the North Texas State Normal College; provided
thet ths citizens and municipal suthorities of
said City of Denton shall, within sixty days
after the taking effact of sald Act, convey or
causs to be conveyed to the 3tate of Texas, by
good and perfect title, the bulldings, grounds,
and other prouperty belonging to or used Dy the
said North Texas Normal College, and bind the
City of Denton to furnish for the use of =maid
school an abundant supply of artesian wvater free
of cost to ths 8tate for all the purposes of said
school; . . ."

Subsequent thereto the Mayor of Denton, Mr. 0. P, Poe,
properly executed an instrument, parts of vhich are quoted below,
in keeping with instructions and authority given him by the City
Council, in conjunction vith the Act of the 26th Legislature above
mentioned:

“WHEREAS,by resolution passed by the City
Council of the City of Denton on the 10th day
of October, 1899, the Mayor of said city vas
suthorized and instructed for and in behalf of
said city to execute and enter into an obliga-
tion in writing, binding the City of Denton to
furnish for the use of the NORTH TEXAS STATE
NORMAL COLLEGE an adbundant supply of pure arte-
sian vater free of cost to the State according
to the terms of an act of the 26th Legislature
being Chapter 5%, Laws 1899,
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"NOW THEREFORE I, O. P. Poe, Mayor of
the City of fenton by virtue of said resolution
and in consideration of the establishment at
Denton of the NORTH TEXAS STATE NORMAL COLLEGE
as provided in said act above referred to, acting
for and in behalf of sald City do heredby covenant
and agree and bind the said City of Denton to
furnish for the use of seid North Texas State
Normal 3chool an sbundant supply of pure artesian
vater free of coet to the State of Texas for eall
the purposes of seid school."

The question before us is whether or not there wvans
ever a legsl and binding contract in existence as a result of the
sbove acts and 1f sc, is the City of Dexnton bound at this time
to furnish vater free of cosi to the College. An exhaustive
search of the authorities has been made by this department and
elthough we have not found a case decided by our Supreme Court
directly in point, ve believe the following holdings in which
similar questions were up for comsideration support our con-
tention that the contract was in all respects legal and binding
upon the city.

In 30 Tex. Juris., p. 115, paragraph 55 ve find the
following language: :

"A municipal corporation cammot, by contract
or othervise, surrender, delegate, or barter avay

its gove ntal or legislative functi vars
vhose uszes ;EQ contznnnd avaizgﬁiliti §§§ ctuegtzgl
to iblic goods; nor can it legally enter into

any contract wvhieh will embarrass, prevent, control
or interfere with its future exerclee of such powvers,
A statute which attemptis to give 1t authority so to
do violeates the constitutional inhibition sgainst
irrevocable or uncontrollable grants of special
privileges or immunities.” (Sees Bovers v. City of
Taylor, 2& 8, W, (24) 816, holding that R. 8. 1925
Articles 1018-1020, violate Const. Art. 1, paragraph
17, in 8o far as they permit & city to clese and
vest conclusive control of a street in 8 railroad
company for 15 years,
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Article 1, Section 17 of our Constitution reads as
follows:

"No person's property shall be taken, damaged

or destroyed for or applied to public use without
adequate compensation being made, unless by the

conseant of such person; and, when taken cxcegt for
the use of the State, such compensation shall be
first made, or secured by & deposit of money: and
no irrevoceble or uncontrollable grant of special
privileges and immunities s ¢ made; but ell
privileges and franchises granted by the Legislature,
or created under its suthority shell be subject to

the control thereof.” (Underscoring ours)

In Foster et al v, City of Waco, et al, our Supreme

Court, 255 8. W, 1104, held:

"It 1s a general and undisputed proposition
of law that a municipsl corporation possesses and
can exercise the following powvers, and no others:
g;gut;,thoaegg!%nted in express words; second,

i

those necessar or fairly implied in or incident
to oWesrs express rante ose
esnon%ia; to tgé accggggésgient of tgg deciarad
affects and purposes of the corporation --not
simply convenient, but indispensable. Any fair,
reasonable, substantial doubt concerning the

existence of power is resolved by the courts against
the corporetion, and the power is denled., Of every

municipal corporation the chsarter or statute by
which 1t is created is its organic act. Neither
the corporation nor its officers can do sany act,
or make any contract, or incur any liability, not
authorized thereby, or by some legislafive act

applicable thereto. All acts beyPnd the scope of
the povers granted are vold." (Underscoring ours)

In City of Corpus Christi v. Central Wharf & Whse.
Co., et al, C. C. A. 1894, 27 8. W, 803, the following language
is found:

"At most their action was in excess of the
povere conferred, The restrictions upon the powers
of a city government are imposed by lav for the
protection of the inhabitants of the city and the
general public. By proper proceedings, taken by
the right parties in due time, all such trans-

o
v
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greu!.ona of gmmr ny be prolptly mdiod.
: e en 4 t

Also, sees Bovers v, City of Taylor, et 1, 24 3.W.
(2) 816, where 1t vas held that Articles 1018 to 1020, R. 8.
1925, "wvere invalid in so far as it permits the surrender
by a city, vhether by eontrcct or othonriu, or 1t.l leginli
M- % a.nd duties, or at t10;

) d bacause of

{tutions tion ag mvooablc or uncon-
trolhbh grnnt.a of spocial privi.logu or immnities. (Comst.
Art. I, Sec. 17)."

iIn tho case of City of Brenham v. Brenhan 'iuf.or
Company, 4 8, W, 133, Supreme Court of Texas, holding: *
city ordinance gnntod to a vater company the right tnd
privilege for ths term of 25 years from the adoption of this
ordinsncge of supplying the city of B., and the inhabitants
thereof, with vater for domestic and other purposes, and for
the extinguishment of fires . . . . Pover given to a muniocipel
corporation to contract in relation to a given subject matter
does not carry, by implication, the power to contract, even
vith reference to that, so ss to embarress and interfere vwith
its future eontrol over the matter, as the public interest
may require.”

International & . N. Ry. Oo. ¥. Anderson County,
ot al, 173 8, W, 305, held Legislature could pass valid lav
requiring corporation to vhom 1t had fssued charfasr to keep
offices in certain locality mgnnitolr.

In 149 8. W, 7717, leldon v, City of lugnm Falls,
!}.“Y. Supmu Court, in the ab . of exy us puthoprity from

nctic St X.Y.8, .

3¢ XOI‘O #8 0Of suc

In City of Teague v. Sheffield, 26 8, W, {(2) 417,
Judge Gallagher of Court of Civil Appeals quoted Chief Justice
Conner as followss

"A municipal corporation has no powver to
cede a\my or cnbarrua the exercise of its legis-
. g ental powvers or runetiona by

5,' cipall I 3¢ - t t-‘ El"! A AP

6J3<
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srformance of its publliec duties or from controlli
n the future as 1t may dee:: best Its wunlelpal

affeirs, end when £ contrect 18 mede Dy S8UCHh 00T DOIa~
tion whton Is not warrented b¥ the statutory autﬁorltg
conferred upon it, the poverniny body of such city has
et ell times the right to deolere it Yold end to refuse

In Herkins v. Orlando, 51 F. (24) 901, it was steted:

"In absence of statuts, munieipal contract oan dbe
for s reasonable time only even in the exereise of
proprietory funcgticans." (Underscoring ours)

Moiuillin Municipal Corporations, Vol. 3, Bec. 1355,
pege 1279% Teoltes:

*If there is no sueh provision {(as to number of
years), the ressonsdbleness of the time is presented
for desision; and contraots for 50 years, 30 years,
25 years and like periods have been held valid. 8o
where @ oity was suthorized to contrsct for a water
suprly without 1limftations as to terms, s provision to
pay & certain sum yearly for 20 years for water supplied
to hydrants of the ocity, thereafter the water for said
haxrge: was held to De
EIngl on_the ecmpany.

srscoring

slfort v. Eelfort,
ours)

We are mindful of the rasct that the cases clted
hereinabove all are based on contracts whioch the oities had
made or attempted to meke with individusls or corporations
end none concerned contractual relations with the State. We
think the law to be well settled on the question of the power
of a city government scting in its proprietory oapaeity, to
enter into contrects the performance of which would extend
well beyond the tenure cf office of those city officials
sexrving st the time of the sawerd. In City of Crosbyton v. Texas-
New kexleo Utilities Co0.,157 3.%.(2)418, the Courd of Civil
Appeals held:(Reh.Den.} "A oity may exercise its propristory or
business functions,as by entering intc contrect for private interests
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of its inhabitents or iteelf, in same way and to same extent
as individuals or privete ocorporetions.”

?e think the contract under oonsideration in this
opinion is clearly one involving proprietory ascts of the oity.
In addition to the implied suthority the city would havs to
enter into such & contrast by virtue of its charter, the
Legislature, the very orestor ¢of the City of Denton and from
whioh body said oity derives all its authority, recofhized

., and further extended the authority of the eity to so aet
when it passed the Bil)l autByrising the estadlishment of
North Texas State Normal Collage contingent upon the execution
. of the aar;oTcnt as hereinsbove gquoted. (See E1l Paso v. Conklin,
b S. $. 989

It {8 the considered opinion of this department
that the City of Demton was aoting within {ta authority et
the time the agreeasnt was msde; that the ocontraoct was valid,
that it 1s of a continuing nsture und so long as the S%ate of
Texes maintains and operstes the Tezchers College at its
present location, the City of Denton i{s legslly dound to
furnish water to the College free of cost.

It follows, thersfore, that we must -Rive negative
saswers tc both your seccnd end third questions. We think
it was within the ressonadble antiocipation of the City that
sdditions would bs made to the College &8s 1t grew through ths
years, and the "sztra-mural or suxiliary enterprise, such as
s self~-supporting dormitory”, is certainly s produst of
normel college expansioh.

Very truly yours
i, B 7 . @ ,WV
ATTORNEY GENERAL OF TEXAS d

E. ¥. DeJeurin
EDDeG: BT Asslistent




